
Attorney John Bruning, Kim Hunter Law, PLLC





▪ Why file habeas?

▪ A writ of habeas corpus orders ICE to release your client from ICE custody or do what you 

want ICE to do

▪ U.S. District Court judges aren’t bound by BIA precedent (and they’re real judges!)

▪ It’s the only way out of mandatory detention

▪ It forces IJs to follow the Constitution when they can’t (or won’t) otherwise

▪ It’s only $5!

▪ And… you can make the government pay you for your time



▪ Habeas doesn’t always mean your client will get out of detention

▪ But, it may at least change how or why your client is detained

▪ It also is taking a long time for the District Court to issue an order

▪ EOIR isn’t too happy about habeas petitions



▪ Prolonged mandatory detention under 235(b) and 236(c) (Jamal A, Liban M.J., Muse)

▪ Prolonged post-order detention under 241 (Zadvydas, Ibrahim, Tindi)

▪ Prolonged 236(a) detention after bond is denied (sometimes) (Ali)

▪ Improper bond standards

▪ Burden of proof (Sajous)

▪ Ability to pay (Hernandez)

▪ ICE’s refusal to honor state court writs (Pensamiento, Turcios Lanza)

▪ Delayed mandatory detention (maybe) (Preap)

▪ Mandatory detention for asylum seekers (???) (Padilla, M-S-)



▪ First, you must be admitted to the U.S. District Court for the District of Minnesota.

1. Go to www.mnd.uscourts.gov and review the Court’s attorney admissions and filing 
materials. 

2. Register for a PACER account.

3. File Petition for Admission to Practice and “certificates” from two admitted attorneys on 
PACER.

4. Request an admission ceremony date at least 7 days after you file.

5. Attend the admission ceremony with an admitted attorney who will move for your 
admission.

6. Make sure you have CM/ECF filing privileges within a day.

http://www.mnd.uscourts.gov/


▪ Now it’s time to do the petition.

▪ Review the Court’s website for FRCP, Local Rules, and ECF instructions (again).

▪ You can use the Court’s default habeas petition form, or you can draft pleadings.

▪ What you’ll file first:
▪ Petition

▪ Exhibits

▪ Civil Cover Sheet

▪ Hint #1: Keep everything in Word format until after you docket the case on ECF.  Then 
add the case number to the Petition and other filings.

▪ Hint #2: If you mess up, the court clerks will make sure it’s corrected.

▪ Hint #3: If you get lost/confused about filing, call the Court’s ECF Help Desk.  Seriously.  
Call them.  Even if you don’t think you’re confused.  They’re funded by filing fees.

▪ Hint #4: Track your work diligently.  Date, start time, stop time, what you did.  Logs = $$$



▪ Caption

▪ Introduction

▪ Jurisdiction and Venue

▪ Parties

▪ Exhaustion

▪ Factual Allegations & Procedural 
History

▪ Legal Framework

▪ Causes of Action (Counts)

▪ Prayer for Relief

▪ Signature Block



▪ Look at the Court’s website (again) 
and review the ECF guides.

▪ Open ECF: ecf.mnd.uscourts.gov

▪ Log in to PACER

▪ Click on the Civil Menu / Open a 
Case / Civil Case

▪ Pay attention to instructions!

▪ Next, next





▪ Enter Party Names (review the Court’s ECF guides! Again! Again!)

▪ Create Case: this will give you your case number

▪ Put the case number into your Petition and Exhibit Index/Declaration

▪ Save everything as PDFs

▪ Upload your Petition as the main document

▪ Upload your Exhibit Index as the first attachment, with the label Exhibit(s) and 
description “Exhibit Index”

▪ Upload your Exhibits (as one file or multiple files), with the label Exhibit(s) and 
description by Exhibit letter or range of letters

▪ Upload your Civil Cover Sheet (form JS-044)

▪ Follow the rest of the directions to pay the filing fee and file the Petition

▪ All done!

http://www.mnd.uscourts.gov/FORMS/Clerks_Office/CivilCoverSheet-JS044.pdf
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▪ Now we wait.

▪ After you get electronic notice with the summons, serve the Petition and Summons 
on your Respondents

▪ Usually: Attorney General, DHS Office of Chief Counsel, Local US Attorney’s Office, Sheriff

▪ Then we wait.

▪ The court clerk will assign the case to a judge and magistrate judge.

▪ The magistrate will issue an order to show cause, giving the US about 30 days to 
respond and you another 30 days to file a reply.

▪ File your reply.

▪ Again, follow the FRCP, Local Rules, and Court website guides.

▪ The reply needs a certificate of compliance under LR 7.1



▪ We wait some more.

▪ Eventually, the magistrate will issue a Report & Recommendation.

▪ If you or the government don’t agree with the R&R, you/they will have 14 days to 
file objections.  And the other side has 14 days to respond.  These also need LR 7.1 
certificates of compliance.

▪ Then we wait even longer for the judge to issue an order adopting and/or 
overruling the R&R.



▪ Mandatory Detention: usually a bond hearing before an IJ

▪ Bond challenges: usually a new bond hearing before an IJ

▪ Writ challenges: ICE honors the writ, our client goes to his state court hearing, and 
back to ICE

▪ In some cases, unconditional or conditional release may be granted (usually in 
Zadvydas cases or where there is not a criminal history)





▪ Maybe. But probably. See Muse v. Barr, No. 18-cv-0054 (PJS/LIB), 2019 WL 4254676 
(D. Minn. Sept. 9, 2019).

▪ The Equal Access to Justice Act (28 USC 2412) allows for recovery of attorney’s fees 
and costs in civil actions against the United States where the plaintiff/petitioner is a 
prevailing party and the position of the US was not substantially justified.
▪ “Prevailing party”: the case must go to a final, binding decision by the judge, which grants 

at least some of the relief sought by the petitioner and alters the legal relationship 
between parties.  If the petition is granted by a final order (not settlement), your client is 
the prevailing party.

▪ “Substantially justified”: was the government’s position based in reality?  Was it 
reasonable?  Should they have known it was illegal or unconstitutional?  Likely 
substantially justified if the caselaw is unsettled or there are out of district authorities in 
the government’s favor.

▪ EAJA means our client/we shouldn’t have to pay just to keep ICE from violating 
their rights!


